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The first section of this article provides guidance on inbound U.S. immigration planning for high net worth clients and describes the most commonly-used nonimmigrant (temporary) visa options for clients who wish to visit, work, or invest in the United States.  It also provides a brief summary of the employment and investment-based options for obtaining permanent resident (green card) status in the U.S.

The second section of this article covers three aspects of American citizenship:
1. Obtaining American citizenship through naturalization.
2. Spotting “Accidental” American citizenship when the client does not know he has it.
3. Terminating American citizenship when the client has it but does not want it.

I.  IMMIGRATION OPTIONS
A.  immigration planning for high net worth clients

U.S. immigration planning for high net worth clients is challenging because immigration lawyers and tax advisors often have different perspectives. Immigration lawyers generally think that getting U.S. permanent resident (green card) status is good; tax advisors warn clients that the price of a green card is U.S. taxation of their worldwide income.  Immigration lawyers generally think that U.S. citizenship is better than permanent resident status; tax advisors may have clients who wish to renounce their U.S. citizenship. Immigration lawyers like to tell clients they can stay as long as they please in America; tax advisors tell them to count their days in America and try to stay below the “substantial presence” threshold for U.S. income tax residency. Immigration lawyers are eager to help clients hang onto U.S. green card status if they move abroad; tax advisors may suggest they get rid of it.

Many immigration lawyers see their role as putting clients on an escalator that only goes up.  The instructions go something like this: Start as a visitor or student. Get a nonimmigrant (temporary) visa that provides work authorization. Get permanent resident status – a “Green Card.” Apply for naturalization to U.S. citizenship. Live happily ever after in America.

With tax concerns in mind, immigration planning looks more like an elevator.  Go to the floor that has what you need – visitor, student, temporary work visa, permanent resident status or U.S. citizenship. Stay there as long as it suits you. Don’t assume that a higher floor will suit you better. The elevator goes down as well as up – there may be good reasons to give up permanent resident status, or to give up U.S. citizenship.

Some clients should avoid permanent resident status by using a nonimmigrant visa to reside and work in the U.S. Why? They can stay below the “substantial presence” threshold for U.S. income tax on foreign source income, or become an “exempt individual” who is not subject to the substantial presence test. They can avoid the mark-to-market “exit tax” upon departure from the U.S., or defer exposure to the exit tax by avoiding “long term residence.” 

What sort of client can stay below the “substantial presence” threshold?  A client may need to work intermittently in U.S. but not have his primary residence in the U.S. A client may be concerned about conditions in his home country and want a foothold in the U.S., but he is not yet ready to move to the U.S. A client may want his spouse and children to reside in U.S. for safety or schooling while he continues to manage a business in his home country. There are a variety of nonimmigrant visas that can achieve these objectives. Some of them can provide U.S. work authorization for the client’s spouse and provide an easy path to permanent resident status if needed later.

Even if a client will be substantially present in the U.S. as a nonimmigrant, avoiding permanent resident status will eliminate exposure to the exit tax if the client later leaves the U.S. Deferring permanent resident status will postpone, perhaps for many years, becoming a long term resident who is subject to the exit tax.  Avoiding or deferring permanent resident status may also be helpful in preserving a foreign domicile for estate tax purposes.

B.  Nonimmigrant (Temporary) Visa Options
1.  Canadian Visitors to the United States

Canadian citizens have special privileges in U.S. immigration law.  In most cases they do not need to go in person to a U.S. consulate to get a U.S. visa before coming to the U.S.  Canadian tourists and business visitors are usually not told they have a specific date when their U.S. visa status expires and they must leave the U.S.  While this lack of formality is convenient it sometimes leads Canadian visitors to overstay their welcome or to engage in business activities that go beyond what is permitted without U.S. work authorization.  

The rules for Canadian tourists are fairly straightforward – don’t work in the U.S.; don’t stay in the U.S. for more than six months on a single visit; and don’t stay in the U.S. more than six months in the aggregate every 12 months.  The rules for Canadian business visitors are not so clear and it is easy to stray across the dividing line between permissible “business” activities and unauthorized “employment” in the U.S.  For more guidance please refer to Requirements for Business Visits in the section below on the Visa Waiver Program.

2.  Visa Waiver Program – a quick and easy way to visit the U.S. for tourism or business, but not suitable for employment or extended stay in the U.S.

The Visa Waiver Program allows citizens of eligible countries to enter the U.S. without first going to a U.S. consulate to obtain a visitor visa. At present, only citizens of the following countries are eligible:  Andorra, Australia, Austria, Belgium, Brunei, Chile, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Monaco, the Netherlands, New Zealand, Norway, Portugal, San Marino, Singapore, Slovakia, Slovenia, South Korea, Spain, Sweden, Switzerland, Taiwan and the United Kingdom.  

After applying online for travel authorization a visitor from one of these countries can simply board a plane to the U.S., fill out an immigration card during the flight, and explain the purpose of his visit to a U.S. immigration inspector upon arrival.  If the inspector is satisfied with the visitor’s purpose and eligibility the visitor will be admitted and authorized to stay for 90 days.  

The Visa Waiver process is quick and easy and it works well in most cases, but it can go badly wrong if the immigration inspector is not satisfied.  The inspector can deny entry and put the visitor on the next flight home, with no right to contact an attorney or have a hearing.  For this reason it is important to understand the requirements for using the Visa Waiver Program.

a. Travel Authorization, Passport and Airline Requirements

All persons using the Visa Waiver Program must obtain travel authorization from the U.S. government before using the program.   Applications for travel authorization are filed online through the Electronic System for Travel Authorization (ESTA) website at https://esta.cbp.dhs.gov/esta/.  The website checks information provided by the applicant against U.S. government databases and provides an automated response.  If the application is approved the travel authorization is valid for two years, or until the applicant’s passport expires if sooner than two years.  If the application is not approved the applicant cannot use the Visa Waiver Program and must apply for a B-1 or B-2 visa as described in Section 3 below.

As of April 1, 2016, all visitors using the Visa Waiver Program must have an e-passport with an integrated computer chip that holds the visitors name, date of birth and other biographic information. Also, all visitors who are either dual citizens of Iran, Iraq, Sudan (not including South Sudan) or Syria, or have visited any of those countries since March 1, 2011 are prohibited from using the Visa Waiver Program even if they are from an eligible country. These restrictions do not apply to visitors whose presence in Iran, Iraq, Sudan or Syria was to perform military service in the armed forces of a program eligible country, or to carry out official duties as a full-time employee of the government of a program eligible country.  These exceptions, however, do not apply to the dual citizenship restriction. If the applicant falls within these provisions, s/he may still be able to enter the United States as a visitor, though s/he must apply for a B-1 or B-2 visa as described in below.

A visitor who arrives by air must have a roundtrip ticket or an onward ticket to another country.  If the visitor arrives by private aircraft rather than commercial airline the aircraft operator must be enrolled in the Visa Waiver Program prior to landing in the U.S.  Visitors who arrive on private aircraft that are not enrolled, and who do not have U.S. visas in their passports, may be denied entry and forced to fly onward to Canada or Mexico to board a commercial airliner to complete their trip to the U.S.

b. Duration of Stay

Visitors using the Visa Waiver Program are routinely authorized to stay in the U.S. for 90 days, even if they ask for less time.  They are not allowed to extend the duration of their stay, except in cases of medical emergency, and then only for 30 days longer.  They are not allowed to change to another temporary visa status without leaving the U.S.  They are also not eligible to obtain permanent resident (green card) status without leaving the U.S. unless they are the spouse or child of a U.S. citizen or the parent of an adult U.S. citizen.
Overstaying the 90-day limit by even one day will result in denial of entry on future attempts to visit to the U.S.  The only way to cure an overstay is to go to a U.S. consulate, explain the reason for the overstay, and apply for a visitor visa.  The consulate may not be satisfied with the explanation and may deny the visa application.  Leaving the U.S. at or near the end of a 90-day stay and returning shortly afterwards often results in denial of entry because most U.S. immigration inspectors view this as abuse of the program.  There is no set limit on how much time a visitor may spend in the U.S. on repeated visits, but most immigration inspectors would consider more than six months per year in the U.S. to be excessive.

c. Requirements for Business Visits

All visitors must have a residence outside the U.S. and intend to return to that residence.  In addition, a business visitor must be paid or accruing profit outside the U.S. rather than in the U.S.  An immigration inspector is likely to challenge a visitor who appears to be residing in the U.S., or commuting to work in the U.S., or just spending too much time in the U.S., who is vague or inconsistent about how long he intends to stay in the U.S., or who attempts to enter the U.S. by air using the return segment of a round-trip ticket issued in the U.S.  An immigration inspector is also likely to challenge a visitor who says he is coming to "work" in the U.S., to manage people or projects based in the U.S., or to provide services at a client or customer site in the U.S.

In general, a business visitor’s U.S. activities must be incidental and secondary to the visitor's foreign employment or business, not independent or primary. For example, a person employed by a consulting firm outside the U.S. may visit the U.S. to market the firm’s services to U.S. clients, to negotiate and close an engagement to provide services, to gather information necessary for the project, and to present interim or final results, so long as the bulk of the work is performed outside the U.S.  Likewise, a consultant who is based outside the U.S. and working on a project outside the U.S. may visit the U.S. for activities that are incidental to the non-U.S. project.  However, if the same consultant comes to the U.S. to help U.S. colleagues on a U.S.-based project, the consultant is engaged in local employment (even if still paid outside the U.S.) and will need U.S. work authorization.

A person based outside the U.S. may likewise visit the U.S. to attend trade shows; to sell products made outside the U.S. to U.S. customers (but not to deliver those products to U.S. customers); to purchase products from U.S. suppliers for resale or use outside the U.S.; or to engage in other activities related to cross-border trade.  This includes visiting a U.S. customer site to install, repair or maintain commercial or industrial equipment or machinery or computer software, or to train others to perform such services, pursuant to a warranty or service contract that is incidental to the sale of that product.  In such cases, the product must be manufactured outside the U.S.; the seller must be located outside the U.S.; and the person must have specialized knowledge that is essential to install, repair or maintain the product.  But if the same person comes to the U.S. to sell, install, repair or maintain products made in the U.S., the person is no longer engaged in cross-border trade and will need U.S. work authorization (even if still paid outside the U.S.).

3.  B-1 (Business Visitor) and B-2 (Tourist) Visas – when the Visa Waiver Program is not available

A visitor who is not a citizen of Canada or a Visa Waiver country, or a U.K. citizen residing in Bermuda, will need to obtain a B-1/B-2 visa stamp in his passport from a U.S. consulate outside the U.S. before traveling to the U.S.  Visitors from Visa Waiver countries who are unable to obtain online travel authorization, or who wish to stay in the U.S. longer than 90 days or change to another visa status after arrival in the U.S., will also need visas.  Visas are also necessary for visitors from Visa Waiver countries who travel to the U.S. on a private aircraft that is not enrolled in the Visa Waiver Program.

Applying for a B-1/B-2 visa requires a personal appearance at a U.S. consulate outside the U.S.  The applicant must convince a U.S. consular officer that he has a residence outside the U.S. and no intention of abandoning that residence to remain in the U.S.  The applicant is presumed to be ineligible on this ground and must overcome this adverse presumption.  This can be a difficult burden for applicants from poor countries or from countries experiencing war, civil unrest, or economic downturns.  The applicant must also have a proper purpose for coming to the U.S. (business, tourism, medical treatment, etc) and have the financial ability to support himself in the U.S. without working.  The maximum duration of a B-1/B-2 visa is 10 years, but shorter durations are prescribed for citizens of countries such as Saudi Arabia that limit U.S. citizens to shorter-duration visas.  

A B-1 business visitor can be admitted to the U.S. for up to one year, but in practice the initial period of authorized stay rarely exceeds six months and often corresponds to whatever lesser amount of time the visitor requests at entry.  A B-2 tourist is typically admitted for six months, even if he requests less time.  Both can apply for extension of stay or change of status to another visa category, so long as that application is filed before the initial period of authorized stay expires.

4.  L-1 Visas for Intracompany Transferees – for transferring employees to the U.S from affiliated companies outside the U.S.

The L‑1 visa category is used to transfer employees within multinational companies and between affiliated companies.  L-1 visa status is available to a person who has at least one year of full-time employment with a company outside the U.S. during the past three years, and who is coming to work for the same company or an affiliated company in the U.S.  The work experience outside the U.S. and the intended work in the U.S. either must be at a managerial or executive level, or must involve “specialized knowledge” of the employer’s business.  

In most cases the sponsoring U.S. company must file an L-1 visa petition with the U.S. Citizenship and Immigration Services (CIS) in the U.S. and obtain CIS approval before the employee can obtain an L-1 visa or change to L-1 visa status from another visa status.  The normal CIS processing time for L-1 visa petitions is two to four months.  This can be reduced to two weeks by paying an additional premium processing fee to the CIS.  If the foreign national is not in the U.S. at the time the L-1 visa petition is filed he will need to take the approval notice issued by the CIS to a U.S. consulate outside the U.S. to obtain an L-1 visa in his passport.  This final step can take several days to several weeks depending on the U.S. consulate where the application is made, or several months if there are delays in the required security checks.  There is a special rule for employees of large companies that allow them to file an L-1 visa petition directly at a U.S. consulate rather than waiting for CIS approval, and another special rule that allows Canadian citizens to file an L-1 visa petition at a U.S. port-of-entry and enter without a visa.

The maximum initial duration of L-1 visa status is three years, or one year if the sponsoring company has been doing business in the U.S. for less than one year.  L‑1 visa status can be extended up to a maximum duration of seven years for executives and managers, or five years for other employees.  Extensions beyond these limits are available to “recapture” time spent outside the U.S., to applicants who spend less than half their time in the U.S., or to applicants who remain outside the U.S. for one year.  The spouse and unmarried minor children of an L-1 worker can be admitted in L-2 status for the same duration of stay as the L-1 worker.  A spouse in L-2 visa status can obtain authorization to work in the U.S., but children in L-2 visa status are not authorized to work.

5.  E-1 and E-2 Visas for Treaty Traders and Treaty Investors – for executives, managers and entrepreneurs
E‑1 (Treaty Trader) and E‑2 (Treaty Investor) visas are available to employees and principals of companies that are at least 50% owned by citizens of countries that have qualifying treaties with the U.S.  E-1 and E-2 visas are not available to employees or principals of U.S.-owned companies.  A list of E Treaty countries can be found at http://travel.state.gov/content/visas/english/fees/treaty.html.  

An E visa applicant must have the same nationality as the company.  For example, a UK citizen can only obtain one of these visas if he works for a company in the U.S. that is at least 50% UK-owned.  Owners who have U.S. permanent resident status or who are citizens of both the U.S. and the treaty country are treated as U.S. persons for this purpose and their ownership interest is not counted toward the requirement for 50% ownership by treaty country nationals.

Applicants who are employees rather than principals must establish that they are coming to the U.S. to perform duties that are executive or managerial, or that require highly specialized skills or detailed knowledge of the employer's business. 

a. Requirements for Substantial Trade or Substantial Investment

To qualify for an E‑1 (Treaty Trader) visa, a citizen of a treaty country or his employer must be engaged in a substantial volume of trade which is principally (51% or more) between the U.S. and the treaty country.  Trade includes the sale of goods, and also includes services such as banking, insurance, transportation, communications, data processing, advertising, accounting, design, engineering, management consulting, tourism, and technology transfer.

To qualify for an E‑2 (Treaty Investor) visa, the applicant or his employer must have made, or be in the process of making, a substantial equity investment in a U.S. business.  The investment must involve an active commercial enterprise, not a passive investment directed by others or held solely for future use or sale.  There is no minimum dollar amount of investment required but the equity investment must be substantial in relation to the nature of the business.  In a small business, the equity invested may need to be 100% of the value of the enterprise, or 100% of the amount normally necessary to establish a viable enterprise of that nature.  In a larger enterprise, an equity investment of half the value of the enterprise or less may be sufficient.  In all cases, loans secured by the assets or stock of the enterprise are not counted as investment capital, even if the investor is personally liable for repayment of the loan.

b. Application Procedures and Duration of Stay

E‑1 and E‑2 visas do not require a visa petition to the CIS.  Instead, the applicant applies directly to a U.S. consulate outside the U.S.  If the applicant’s company has not previously qualified for E visa status or needs to renew its qualification, a company application needs to be processed first at the U.S. consulate.  Once the company is approved the individual can apply for his visa.  Processing times vary widely from several weeks to several months for company applications, and from several days to several weeks for individual applications, depending on the U.S. consulate where the application is made.

The initial duration of an E-1 or E-2 visa can be up to five years, but it is typically no more than two years if the U.S. company is newly established.  E visas can be renewed repeatedly as long as the qualifying activity continues.  The spouse and unmarried minor children of an E-1 or E-2 visa applicant can obtain dependent visas with the same visa symbol as the principal applicant.  A spouse in E visa status can obtain authorization to work in the U.S., but children in E visa status are not authorized to work.

A person entering the U.S. in E-1 or E-2 visa status will be authorized to stay two years from the date of entry, regardless of whether his visa has a greater or lesser duration.  Each subsequent entry will result in a new grant of two years from that entry.  A person in E-1 or E-2 status who will remain in the U.S. continuously for more than two years can obtain an extension of stay from the CIS.

6.  H-1B Visas for Professional Occupations
The H-1B visa is available to applicants who have at least a bachelor's level university degree (or equivalent work experience), and will work in an occupation where that specific degree or a closely related degree is the normal minimum requirement for employment.  The H-1B visa is commonly used by U.S. employers to extend the work authorization of foreign students after graduation from U.S. universities, and to bring graduates of foreign universities to work in the U.S.  It can also be used when a U.S. employer wants to hire a foreign national who is already working for another U.S. employer on a temporary work visa.  

The sponsoring U.S. employer generally must file and obtain CIS approval of an H-1B visa petition before the foreign national is authorized to work for that employer.  However, if the employee has or previously had H-1B visa status with another employer and has never worked in the U.S. without authorization, the employee may change jobs as soon as the new employer files its H-1B visa petition, without waiting for the approval of that petition.

a. Procedure and Duration of Stay

There are three steps involved in obtaining H-1B visa status:  (1) a Labor Condition Application (LCA) that is filed with the U.S. Department of Labor (DOL); (2) an H-1B visa petition that is filed with the CIS; and (3) in most cases, an H-1B visa application that requires the employee to appear in person at a U.S. consulate outside the U.S.

By signing an LCA form, an employer certifies the following: (1) the H-1B employee will be paid at least the same wage paid by the employer to its other workers performing similar duties who have similar experience and qualifications, or the prevailing wage (average wage) paid by other employers for the same occupation in the same geographic area, whichever is higher; (2) the employment of the H-1B employee will not adversely affect the working conditions of other workers similarly employed by the company; (3) on the date the LCA is filed, there is not a strike, lockout or work stoppage in the course of a labor dispute in the same occupation at the place of employment; and (4) as of such date, notice of the LCA has been provided to the employer’s other employees working in the same occupation and location where the H-1B worker will be employed.

The DOL processing time for LCAs is normally about 7 to 10 days.  After the approval of the LCA, the employer must file an H-1B visa petition with the CIS.  If the foreign national is lawfully present in the U.S. in a temporary visa status (other than Visa Waiver status), the H-1B visa petition can request either an extension of the person's existing H-1B visa status or change of the person's visa status to H-1B.  

The normal CIS processing time for H-1B visa petitions is two to four months.  This can be reduced to two weeks by paying an additional premium processing fee to the CIS.  If the foreign national is not in the U.S. at the time the H-1B visa petition is filed he will need to take the approval notice issued by the CIS to a U.S. consulate outside the U.S. in order to obtain an H-1B visa in his passport.  This final step can take several days to several weeks depending on the U.S. consulate where the application is made, or several months if there are delays in the required security checks.  It is not necessary for Canadian citizens because they can enter the U.S. in H-1B visa status without visas.

H-1B visa status is initially granted for a period of three years.  It can be extended for three more years, up to a maximum stay of six years in H-1B visa status.  Extensions beyond six years are available to “recapture” time spent outside the U.S., to employees who spend less than half their time in the U.S., or to employees who remain outside the U.S. for at least one year.  Extensions beyond six years are also available to an employee who has filed an application for permanent resident status before the end of his fifth year in H-1B status.  The spouse and unmarried minor children of an H-1B worker are admitted in H-4 status for the same duration of stay as the H-1B worker.  A spouse in H-4 visa status can obtain authorization to work in the U.S. if the spouse in H-1B status has applied for permanent resident (green card) status and has a reached a certain stage of the process.  Children in H-4 visa status are not authorized to work.

b. H-1B Cap and Exemptions from the Cap

There is an annual limit or “cap” on the number of new foreign workers who can be granted H-1B visa status.  This cap makes H-1B visa status unavailable for months at a time, which can create serious problems for foreign students whose work authorization is expiring, and for graduates of foreign universities who are seeking H-1B visa status for the first time.  Also, the demand for H-1B visas is several times larger than the supply.  There is a lottery system for allocating the limited supply, which leaves many applicants unable to obtain H-1B visa status.

Applications for H-1B visa status that are subject to the cap are filed each year in April, and applicants who are selected in the lottery can obtain H-1B status six months later, on October 1 of the same year.  Cap-subject applicants who miss the April filing deadline or who are not selected in the lottery must wait until April of the following year to apply, and then a further six months to obtain H-1B status if they are selected. The narrow filing window in April, the uncertainty of the lottery, and the six month wait for those who are selected cause considerable hardship for applicants and employers.  There is some relief from the six month wait for recent graduates of U.S. universities, who may be eligible for “cap gap” work authorization that extends their student visa work authorization until their H-1B visa status commences.
H-1B visa petitions for people who already hold H-1B visa status do not count towards the cap, so the cap does not limit petitions filed to: 

· extend the amount of time a current H-1B worker may remain in the U.S.;

· change the terms of employment for current H-1B workers;

· allow current H-1B workers to change employers; or

· allow current H-1B workers to work concurrently for another employer.

Also exempt from the cap are H-1B visa petitions for:

· people who will be employed at an institution of higher education or an affiliated nonprofit entity, or at a nonprofit research organization or a governmental research organization;

· people who have been counted toward the H-1B cap within the past six years, even if they are not currently holding H-1B status;

· citizens of Singapore and Chile, who are subject to a different cap under the free trade agreements with those countries; and

· physicians who have obtained waivers of the two-year home residence requirement resulting from their J-1 visa status.

7.  TN Visa Status for Canadian and Mexican Citizens

The North American Free Trade Agreement authorizes Canadian and Mexican citizens to enter the U.S. in TN visa status for employment in certain professional occupations.  TN visa status is similar to the H-1B visa category, but it does not require the filing of an LCA with the DOL or a visa petition with the CIS, and there is no annual cap on the number of TN approvals.  With a few exceptions, a bachelor's level college degree or a professional license is the minimum qualification necessary for TN status.  

A Canadian citizen seeking TN status can apply directly to a U.S. immigration inspector at a U.S. port-of-entry (at the land border or at pre-flight inspection at a designated airport in Canada).  The application is normally processed within one to three hours, after which the person can enter the United States to commence employment.  

A Mexican citizen must first apply for a TN visa, which requires a personal appearance at a U.S. consulate outside the United States before applying for entry at a port of entry.  Alternatively, a Canadian or Mexican citizen who is already present in the U.S. can apply by filing a TN petition with a CIS Service Center, where the processing times are similar to H-1B processing times.

TN status can be granted for up to three years initially and can be renewed in three-year increments, with no upper limit.  The spouse and unmarried minor children of a TN worker are admitted in TD status for the same duration as the TN worker.  They are not authorized to work in the U.S.

8.  Other Temporary Visa Options for Employment

People who do not qualify for one of these visa categories may be able to obtain another temporary visa status that provides work authorization, such as:

· E-3 visa status (similar to H-1B) for citizens of Australia, or a variation on H-1B for citizens of Chile and Singapore, pursuant to free trade agreements with those countries;

· H-3 (Trainee) visa status, typically for entry-level or junior employees;
· J-1 (Exchange Visitor) visa status for trainees, physicians pursuing graduate medical education or training, professors and scholars, and certain other occupations
· O-1 (Extraordinary Ability) visa status for people who have achieved sustained national or international acclaim in their field of employment; or

· P-1 visa status for athletes and entertainers.

C.  PERMANENT RESIDENT (GREEN CARD) OPTIONS

The Immigration and Nationality Act prescribes a complex system for allocating a limited annual number of immigrant visas to applicants who qualify on the basis of family relationships or employment skills.  In many of these categories the number of qualified applicants exceeds the annual limit, leading to backlogs of one year or more for employment-based applicants, over twelve years for some family-based applicants, and even longer for applicants born in certain countries with high levels of immigration to the United States.  

All of the employment-based categories permit the spouse and unmarried minor children of a principal applicant to obtain permanent residence at the same time as the principal applicant.  However, children will lose their eligibility if they marry before obtaining permanent residence or if they reach 21 years of age before the parent reaches a certain stage of the application process.

1.  Labor Certification

Several of the employment-based categories require labor certification, which is a determination by the DOL that the applicant's skills are in short supply in the U.S. and that his employment will not adversely affect U.S. workers.  Obtaining labor certification generally requires advertising the applicant's position in a newspaper or trade journal, reviewing the qualifications of all the applicants who respond, and certifying to the DOL that none of them are qualified for the position.  

2.  Exemptions from Labor Certification

There are some employment-based categories that do not require labor certification.  The most common ones apply to applicants who meet the following standards:

a. Multinational executives and managers – The applicant must be employed or seeking employment in the U.S. as an executive or manager with the same company (or a parent, subsidiary or affiliate) that employed him outside the U.S. as an executive or manager for at least one year during the past three years (or for at least one year during the three years prior to entry if already in the U.S.).  This category corresponds to the L-1 temporary visa category, except that "specialized knowledge" workers are not included, and the sponsoring company must show that it has been doing business in the U.S. for at least one year before commencing the application process.

b. Immigrant investors – The “EB-5” program requires an equity investment of at least $1,000,000 in a U.S. enterprise, or $500,000 if the enterprise is located in a rural area or a high unemployment area.  The investment must create or preserve at least 10 permanent full-time jobs for U.S. workers.  The investor may be the sole owner of the U.S. enterprise or one of many owners.  The investor may be actively involved in managing the U.S. enterprise or a passive limited partner in the enterprise.  An immigrant investor initially obtains conditional resident status that is valid for two years.   At the end of this period the investor must demonstrate that the required investment has been sustained, and the required jobs have been created or preserved, in order to convert the conditional resident status to permanent resident status.

c.  Outstanding professors and researchers – The applicant must have a Ph.D. degree, be recognized internationally as outstanding in a specific academic field; have at least three years of experience in teaching or research in that field; and seek to enter the U.S. for: (1) a tenured or tenure-track position to teach at a university or other institution of higher education; or (2) a comparable position to conduct research at a university or other institution of higher education; or (3) a comparable position to conduct research with a private employer that employs at least three persons full-time in research activities and has achieved documented accomplishments in the academic field.

d. Persons of extraordinary ability – The applicant must have "extraordinary ability in the sciences, arts, education, business, or athletics which has been demonstrated by sustained national or international acclaim".  This is a very high standard that requires either a major internationally recognized award (such as a Nobel Prize or Academy Award) or extensive documentation of achievements and recognition which demonstrate that the applicant has risen to the very top of his field of endeavor.

II. CITIZENSHIP optionS
A.  Obtaining American Citizenship Through Naturalization
1.  Requirements for Naturalization – The requirements for naturalization are set out in 8 U.S.C. 1421 to 1458 and are summarized below.  There are exceptions to nearly every requirement, some of which are noted in the following section.  The basic requirements are:
a. Permanent Resident Status – An applicant for naturalization must have permanent resident (green card) status.  It is not sufficient to have conditional resident status, which is granted for a two-year period to immigrant investors and to recently-married spouses of American citizens.  Conditional residents can apply for naturalization, but their applications cannot be approved until their conditional resident status is converted to permanent resident status.
b. Age 18 and Living – The applicant must be at least 18 years of age at the time of application and must be alive when the application is made and when it is approved.
c. Continuous Residence in the U.S.
i. Immediately preceding the application, the applicant must have resided continuously in the U.S. as a permanent resident or conditional resident for at least 5 years, or for at least 3 years if married to and living with an American citizen spouse (or if battered by or subjected to extreme cruelty by an American citizen spouse or parent).  An application can be filed up to 3 months before this requirement is met, i.e., after 4 years and 9 months, or 2 years and 9 months.
ii. At the time of examination by the immigration service, the applicant must have resided at least 3 months in the state or immigration service district where the examination is conducted.
iii. The applicant must continue to reside continuously in the U.S. until the application is approved and citizenship is granted.
iv. “Residence” is defined in 8 U.S.C. 1101(a)(33) as “the place of general abode; the place of general abode of a person means his principal, actual dwelling place in fact, without regard to intent.”
v. “Continuous” Residence – Absence from the U.S. for a continuous period of one year or more breaks the continuity of residence required for naturalization.  Absence from the U.S. for a continuous period of more than 6 months but less than one year creates a rebuttable presumption that continuous residence has been interrupted.
d. Physical Presence in the U.S. – At the time of application, the applicant must have been physically present in the U.S. at least half the days during the required 5 years (or 3 years) of continuous residence.
e. English Literacy – The applicant must demonstrate the ability to read, write and speak words in ordinary usage in the English language.
f. Civics – The applicant must demonstrate, by passing a brief examination, knowledge and understanding of the fundamentals of U.S. history and government.
g. Good Moral Character – The applicant must have good moral character during the required period of continuous residence.  The principal reasons for disqualification on this ground are:
i. Criminal convictions.
ii. Trafficking in controlled substances (even if not convicted) or engaging in prostitution or procuring for prostitution (even if lawful where the acts occurred).
iii. Alien smuggling or encouraging unlawful entry into the U.S.
iv. Giving false testimony to obtain immigration benefits.
v. Practicing polygamy.
vi. Deriving income principally from illegal gambling.
vii. Being a habitual drunkard.
viii. Willful failure to register for U.S. military service (males only).
h. Political Requirements and Prohibitions – An applicant for naturalization must be attached to the principles of U.S. Constitution and well disposed to the good order and happiness of the U.S.  The applicant must not be opposed to organized government, and must not be a member of or affiliated with a Communist or totalitarian party.  
i. No Avoidance of U.S. Military Service – Deserters and draft dodgers, upon conviction thereof, are permanently ineligible for naturalization, as are certain persons who have been excused from U.S. military service by virtue of being non-citizens.
2. Exceptions to Requirements for Naturalization
a. Permanent Resident Status – Under 8 U.S.C. 1433, a child born abroad to an American citizen parent (in circumstances where the child did not obtain American citizenship at birth) may be naturalized without first obtaining permanent resident status if certain requirements are met.
b. Age 18 – Children under age 18 can obtain derivative naturalization upon the naturalization of a parent, as described below in the section on Accidental American Citizens.  In addition, 8 U.S.C. 1440(b)(1) provides an exception from the minimum age requirement for certain persons who serve on active duty in the U.S. military during time of war.
c. Living – Posthumous naturalization can be granted in some circumstances to members of the U.S. military and victims of the 9/11 terrorist attacks.
d. Continuous Residence – 8 U.S.C. 1427(b) provides an exemption from the requirement for continuous residence in the U.S. (but not from the related requirement for aggregate physical presence in the U.S.) in the following circumstances:
i. The applicant is outside the U.S. for the purpose of:
1. carrying on scientific research for an American research institution; or
2. employment by an American-owned company (more than 50% beneficially owned by U.S. citizens); or
3. employment by a public international organization of which the U.S. is a member and by which the applicant was not employed until after obtaining permanent resident status.
ii. After obtaining permanent resident status, and prior to commencing such activity abroad, the applicant must have been physically present in the U.S. continuously for at least 365 days.  This requirement disqualifies most applicants who could otherwise benefit from this exemption.
e. Continuous Residence and Physical Presence – There are exemptions from the requirements of continuous residence in the U.S. and aggregate physical presence in the U.S. in the following circumstances:
i. 8 U.S.C. 1427(b) and (c) – The applicant is outside the U.S. as an employee of or contractor to the U.S. government, and has met the requirement noted above for 365 days of continuous physical presence in the U.S. 
ii. 8 U.S.C. 1428 – The applicant is outside the U.S. serving as a minister, priest, missionary, brother, nun or sister (or comparable role) for a religious organization having a bona fide organization within the U.S, and the applicant has met the requirement noted above for 365 days of continuous physical presence in the U.S. 
iii. 8 U.S.C. 1430(b) – The applicant is married to a U.S. citizen and the U.S. citizen spouse is working outside the U.S. for the U.S. government, an American research organization, an American-owned company, an international organization, or a religious organization (as described above).  In this case there is no requirement for 365 days of continuous physical presence in the U.S. 
iv. There are exemptions for members of the U.S. military and their spouses; surviving spouses, children and parents of U.S. citizens who die on active duty in the U.S. military; former U.S. citizens; persons serving on U.S. vessels; persons who have made extraordinary contributions to U.S. national security; and other special cases.
f. English Literacy and Civics
i. 8 U.S.C. 1423(b)(1) provides an exemption from the English literacy and civics requirements for an applicant who is unable to meet them due to physical or developmental disability or mental impairment.
ii. 8 U.S.C. 1423(b)(2) provides an exemption from the English literacy requirement (but not the civics requirement) for an applicant who, on the date of application for naturalization, either:
1. Is over 50 years of age and has been living in the U.S. as a permanent resident for at least 20 years; or
2. Is over 55 years of age and has been living in the U.S. as a permanent resident for at least 15 years.  An applicant who is over 65 years of age (and has at least 20 years of residence) may also be excused from the civics requirement.
B.   “Accidental” American Citizens
A person can become or remain an American citizen “accidentally” in four circumstances, without seeking or even being aware of this citizenship:

1.  Birth in the United States – Under the 14th Amendment and 8 U.S.C. 1401(a), all persons “born in the United States, and subject to the jurisdiction thereof” are American citizens at birth.  This occurs by operation of law, without need for any application, and regardless of the intention of the parents or child.  There is no requirement that the parents have lawful immigration status in the U.S. or any prior residence or physical presence in the U.S.  Children born in the U.S. to parents who both have full diplomatic immunity from arrest are not “subject to the jurisdiction” of the U.S. and do not acquire American citizenship.  However, children born in the U.S. to foreign consular officers and to officers and employees of international organizations who only have “consular” immunity or “official acts” immunity do acquire American citizenship at birth.  A child born in the U.S. to one parent who has full diplomatic immunity and one parent who is an American citizen will acquire American citizenship at birth if the American parent has met the U.S. physical presence requirement described in the next section below.
2. Birth Abroad to American Citizen Parent(s) - The requirements for obtaining and retaining citizenship on this basis are governed by statute and have changed many times over the past 100 years.

a. Since January 13, 1941, a person born abroad to two American citizen parents is an American citizen at birth, so long as one of the parents “had a residence in the United States or one of its outlying possessions, prior to the birth of such person.”  8 U.S.C. 1401(c).  There is no minimum period of residence required.  Prior law required only that one parent have been present (not residing) in the United States prior to the birth of the child.

b. Since November 14, 1986, a person born abroad to one American citizen parent is an American citizen at birth, if the American citizen parent “prior to the birth of such person, was physically present in the United States or its outlying possessions for a period or periods totaling not less than five years, at least two of which were after attaining the age of fourteen years”  The American citizen parent is deemed to have been present in the U.S. during “any periods of honorable service in the Armed Forces of the United States, or periods of employment with the United States Government or with an international organization . . . or any periods during which such citizen parent is physically present abroad as the dependent unmarried son or daughter and a member of the household of a person (A) honorably serving with the Armed Forces of the United States, or (B) employed by the United States Government or an international organization.”  8 U.S.C. 1401(g).

c. Between January 13, 1941 and November 13, 1986, a person born abroad to one American citizen parent became an American citizen at birth if the American citizen parent was present or resided in the U.S. for ten years prior to the birth of such person, at least five of which were after the parent reached a specified age.  The law changed during this time from requiring residence by the citizen parent to requiring only physical presence, and the specified age changed from 16 to 14.

d. Between May 24, 1934 and January 12, 1941, a person born abroad to one American citizen parent became an American citizen at birth if the American citizen parent was present in the U.S. at any time prior to the birth of such person.

e. There are different requirements under current law (8 U.S.C. 1401), and have been different requirements under prior laws, for a person born in a U.S. possession, or born out of wedlock to an American citizen parent, or born to a parent who is a national but not a citizen of the U.S., and for various other circumstances.

3. Derivative Naturalization

a. Under current law at 8 U.S.C. 1431, a child born outside the U.S. becomes an American citizen by operation of law, without any application, and regardless of the intent of the parents or child, if all of the following occur before the child reaches 18 years of age:
i. At least one parent is or becomes an American citizen, whether by birth or naturalization;
ii. The child is residing in the U.S. in the legal and physical custody of the citizen parent; and
iii. The child has or obtains U.S. permanent resident (green card) status.
b. Under prior law at 8 U.S.C. 1432 (repealed effective February 27, 2001, without affecting citizenship acquired prior to repeal), a child born outside the U.S. became an American citizen by operation of law, without any application, and regardless of the intent of the parents or child, if prior to the age of 18 years:
i. The child was residing in the U.S. in permanent resident (green card) status; and
ii. any of the following events occurred:
1. the naturalization of both parents; or
2. the naturalization of the surviving parent if one parent is deceased; or
3. the naturalization of the parent having legal custody of the child (including joint custody) when there has been a legal separation of the parents; or
4. the naturalization of the mother if the child was born out of wedlock and paternity has not been established by legitimation.
4. Presumption of Intent to Retain American Citizenship
a. A client who believes that he or his parent or grandparent lost American citizenship as a result of obtaining naturalization in a foreign state may be surprised to find that the U.S. government presumes otherwise.  Overcoming this presumption in the case of a deceased person is extremely difficult.  Children and sometimes even grandchildren of these individuals may be American citizens without knowing it.
b. Loss of American citizenship generally requires the voluntary performance of an expatriating act with the specific intention of relinquishing American citizenship.  8 U.S.C. 1481.
c. 22 C.F.R. 50.40(a) provides that “U.S. citizens who naturalize in a foreign country; take a routine oath of allegiance; or accept non-policy level employment with a foreign government need not submit evidence of intent to retain U.S. nationality. In these three classes of cases, intent to retain U.S. citizenship will be presumed.”  A similar presumption applies to service in a foreign military, so long as it is not engaged in hostilities against the United States.
d. Prior to the adoption of this presumption, American citizens who acquired another citizenship by naturalization were often told by U.S. consular officers that they had lost their American citizenship.  Most of them are not aware that this presumption of intent to retain citizenship is retroactive and the U.S. government still considers them to be American citizens.  Their children and grandchildren often have no inkling that they too may be American citizens.
5. Example – 3 Generations of Accidental American Citizenship:

a. Grandfather was born in the U.S. in the 1930s, moved to Canada in his early 20s, and was naturalized in Canada in his late 20s.  He thinks he lost his American citizenship when he obtained Canadian citizenship, but he has never obtained a Certificate of Loss of Nationality.
b. Father is Grandfather’s son, born in Canada in the 1960s.  He has been an American citizen since birth but he does not realize it.  He is an American citizen because Grandfather was physically present in the U.S. for more than 10 years before Father’s birth, including 5 years after Grandfather reached 14 years of age.
c. Son is Father’s son, born in Canada in the 1990s.  He too has been an American citizen since birth because Father spent five years studying or working in the U.S. before Son’s birth, including two years after Father reached 14 years of age.  Even if Father has never lived in the U.S., he may have worked outside the U.S. for the U.S. government, or for an international organization, for five years before Son’s birth.  If so, Father is deemed to have been present in the U.S. and Son is an American citizen.
6. Spotting Accidental American Citizens – Most cases of accidental American citizenship can be spotted by asking the client:
a. Where were you born? – If the client was born in the U.S., he is an American citizen unless (i) both (or in some cases just one) of his parents had full diplomatic immunity from arrest in the U.S. at the time of his birth, or (ii) his American citizenship has been terminated as described below.
b. Do you have a parent, grandparent or great-grandparent who is or ever was an American citizen or ever had a U.S. green card? – If yes, the client may be an American citizen through birth abroad to a parent who was (perhaps unwittingly) an American citizen at the time of his birth, or through derivative naturalization while under the age of 18 years.
C.  Terminating American Citizenship
1.  Grounds for Loss of Citizenship – At present, loss of American citizenship can occur only:

a. Pursuant to 8 U.S.C. 1481 by the voluntary performance of an expatriating act with the specific intention of relinquishing American citizenship; or

b. In the case of a person who was naturalized, or who obtained American citizenship directly or indirectly through a relative who was naturalized, by revocation of naturalization pursuant to 8 U.S.C. 1451; or

c. In the case of a person who was born abroad to one American citizen parent between May 24, 1934 and October 9, 1952, by failing to reside in the U.S. long enough to satisfy a “retention” requirement under prior law; or
d. In the case of a person born before October 10, 1953 who was a citizen of both the United States and another country at birth, by voluntarily seeking a benefit of citizenship of the other country, and thereafter residing continuously in that country for at least three years after age 22 and prior to October 10, 1978.
2.  Expatriating Acts – There are seven expatriating acts set out in 8 U.S.C. 1481:

a. obtaining naturalization in a foreign state after reaching 18 years of age;

b. taking an oath or making an affirmation or other formal declaration of allegiance to a foreign state or a political subdivision thereof after reaching 18 years of age;

c. serving in the armed forces of a foreign state:
i. as a commissioned or non-commissioned officer; or

ii. if such armed forces are engaged in hostilities against the United States.

d. serving in any office, post, or employment under the government of a foreign state after reaching 18 years of age if:

i. a national of such foreign state; or 

ii. such office, post, or employment requires an oath, affirmation, or declaration of allegiance;

e. making a formal renunciation of nationality before a diplomatic or consular officer of the United States in a foreign state;

f. making in the United States a formal written renunciation of nationality whenever the United States shall be in a state of war and the Attorney General shall approve such renunciation as not contrary to the interests of national defense; or

g. committing any act of treason against, or attempting by force to overthrow, or bearing arms against, the United States [and other similar offenses].

3.  Burden of Proof – “Whenever the loss of United States nationality is put in issue . . . the burden shall be upon the person or party claiming that such loss occurred, to establish such claim by a preponderance of the evidence.”  8 U.S.C. 1481(b).  

4.  Presumption of Voluntariness – A person who performs an expatriating act is presumed to have done so voluntarily.  8 U.S.C. 1481(b).  But as noted above, a person may also be presumed to have done so with the intention to retain American citizenship, thus remaining an American citizen despite an expectation or belief otherwise.

5.  Renunciation – A person seeking to make a formal renunciation of American citizenship must:

a. Go in person to a U.S. consulate outside the U.S.  Two visits may be necessary because some U.S. consulates want citizens to “think it over” before renouncing.

b. Establish that he is an American citizen.

c. Convince a U.S. consular officer that he is of sound mind, acting voluntarily, and understands the consequences of renunciation.

d. Sign the necessary forms including a Statement of Understanding and an Oath of Renunciation.

e. Wait (currently about six months) for the Department of State in Washington to approve a Certificate of Loss of Nationality (“CLN”).  Until the CLN is approved the person remains an American citizen.  Upon approval of the CLN, the loss of nationality is retroactive to the date of the Oath of Renunciation.

6.  Relinquishment – A person seeking to establish loss of American citizenship as a result of performing one of the other expatriating acts in 8 U.S.C. 1481 must:

a. Go in person to a U.S. consulate outside the U.S.  Depending on the consulate, either one or two visits may be necessary.

b. Fill out and sign a questionnaire and provide documents to establish:

i. how and when he became an American citizen;

ii. that he has voluntarily performed an expatriating act; and

iii. that he has done so with the specific intention of relinquishing American citizenship.  The intention to relinquish must be contemporaneous with the expatriating act, not subsequent to it.

c. Wait (currently about six months) for the Department of State in Washington to approve a CLN.  Until the CLN is approved the person remains an American citizen.  Upon approval of the CLN, the loss of nationality is retroactive to the date of the expatriating act, which may have occurred many years prior to disclosure to the U.S. consulate.

d. The Department of State will not issue a CLN if the person claiming loss of citizenship has taken action subsequent to the expatriating act that demonstrates an intention to retain American citizenship or a belief that the person has remained an American citizen, such as:

i. obtaining or renewing a U.S. passport;

ii. traveling on a U.S. passport previously issued; or

iii. claiming American citizenship for a child born abroad.

7.  Effective Date of Loss of Citizenship

a. Relinquishment of citizenship is retroactive for citizenship purposes to the date that the expatriating act was performed.  This may have occurred many years prior to the time that the person discloses the expatriating act to a U.S. consulate and completes the process of obtaining a CLN.
b. Relinquishment of citizenship may not be retroactive for U.S. income tax purposes for the person who relinquishes.  However, relinquishment will extinguish claims to citizenship that might have been made by or on behalf of any descendant who was born after the date of the expatriating act.  It may therefore have retroactive tax effect for descendants.
c. A retroactive relinquishment may also provide protection against the Reed Amendment (described below).
8.  Expatriation of Children – It is difficult to terminate the American citizenship of a child under the age of 18 years.

a. Three of the expatriating acts in 8 U.S.C. 1481 specifically require that the person performing them be at least 18 years of age – naturalization, oath of allegiance, and foreign government service.

b. The Department of State’s guidelines for handling renunciations state that “Minors who seek to renounce citizenship often do so at the behest of or under pressure from one or more parent. If such pressure is so overwhelming as to negate the free will of the minor, it cannot be said that the statutory act of expatriation was committed voluntarily. The younger the minor is at the time of renunciation, the more influence the parent is assumed to have. Even in the absence of any evidence of parental inducements or pressure, [the consular officer] must make a judgment whether the individual minor manifested the requisite maturity to appreciate the irrevocable nature of expatriation. Absent that maturity, it cannot be said that the individual acted voluntarily. Moreover, it must be determined if the minor lacked intent, because he or she did fully understand what he or she was doing. Children under 16 are presumed not to have the requisite maturity and knowing intent.”  U.S. Department of State Foreign Affairs Manual, volume 7 section 1292(i)(2).

c. Most parents will not find the remaining grounds for expatriation (foreign military service or treason) to be satisfactory methods for terminating the American citizenship of a minor child.

9.  Reed Amendment 

a. The Reed Amendment at 8 U.S.C. 1182(a)(10)(E) provides that any person “who is a former citizen of the United States who officially renounces United States citizenship and who is determined by the Attorney General to have renounced United States citizenship for the purpose of avoiding taxation by the United States is inadmissible” and thus ineligible to obtain any U.S. visa or to be admitted to the U.S.
b. The Reed Amendment was adopted in 1996 but no regulations, policy guidance or procedures have been adopted to implement it.  The U.S. State Department has issued policy guidance that the Reed Amendment does not apply to a person whose Certificate of Loss of Nationality has an effective date prior to September 30, 1996 when the Reed Amendment took effect.
c. The Reed Amendment provides no standard for determining whether a person has renounced American citizenship “for the purpose of avoiding taxation”.  If the standards in Section 877 or 877A of the Internal Revenue Code are used for this purpose, many former citizens could be barred permanently from entering the U.S.
d. Several former citizens have been denied entry under the Reed Amendment.  Others have experienced visa issuance delays or visa denials, ostensibly on other grounds, which appear to have been motivated by suspicion that they expatriated for tax avoidance.
e. Some commentators have suggested that the Reed Amendment is unconstitutional. This has never been tested.  Some commentators have suggested that the Reed Amendment applies only to a person who makes a formal renunciation of American citizenship, and not to a person who relinquishes American citizenship by performing another expatriating act.  The Office of General Counsel of the former Immigration and Nationality Service has cautioned that this may not be so.
f. A high profile expatriation in 2012 prompted Senator Schumer to propose a broad expansion of the Reed Amendment.   He introduced a bill to permanently exclude from the United States any “covered expatriate” (as defined in the Internal Revenue Code) who expatriated during the past 10 years.  Senator Schumer’s bill was not enacted into law, but he and other senators introduced similar bills in a later Congress that would have been retroactive to 2008.  None of these bills were enacted.
10.  Revocation of Naturalization

a. Where there has been misrepresentation, concealment of a material fact or other legal defect in the acquisition of American citizenship by naturalization it may be possible to terminate the citizenship retroactively by bringing the defect to the attention of U.S. government.  It is necessary to consider carefully the risk of criminal prosecution of the person who was naturalized, and the collateral consequences for other persons who have obtained citizenship or permanent resident (green card) status through the person who was naturalized.
b. 8 U.S.C. 1451(a) provides that "It shall be the duty of the United States attorneys for the respective districts, upon affidavit showing good cause therefor, to institute proceedings in any district court of the United States in the judicial district in which the naturalized citizen may reside at the time of bringing suit, for the purpose of revoking and setting aside the order admitting such person to citizenship and canceling the certificate of naturalization on the ground that such order and certificate of naturalization were illegally procured or were procured by concealment of a material fact or by willful misrepresentation, and such revocation and setting aside of the order admitting such person to citizenship and such canceling of certificate of naturalization shall be effective as of the original date of the order and certificate, respectively”
c. 8 U.S.C. 1451(d) provides that “Any person who claims United States citizenship through the naturalization of a parent or spouse in whose case there is a revocation and setting aside of the order admitting such parent or spouse to citizenship under the provisions of subsection (a) of this section on the ground that the order and certificate of naturalization were procured by concealment of a material fact or by willful misrepresentation shall be deemed to have lost and to lose his citizenship and any right or privilege of citizenship which he may have, now has, or may hereafter acquire under and by virtue of such naturalization of such parent or spouse, regardless of whether such person is residing within or without the United States at the time of the revocation and setting aside of the order admitting such parent or spouse to citizenship.”
11.  Retention Requirement – A person born abroad to one American citizen parent between May 24, 1934 and October 9, 1952, was required to be continuously present in the U.S. for either two years (with no more than 60 days of absence) or five years (with no more than six months of absence) between age 14 and 28 in order to retain American citizenship.  This requirement was repealed in 1978 but the repeal was not retroactive, so it did not restore citizenship that had already been lost.  A remedial law adopted in 1995 and still in effect allows persons who lost American citizenship by failing to satisfy the retention requirement to regain their citizenship prospectively.  This law requires an oath of allegiance and therefore does not restore citizenship to former citizens who are unaware of it or unwilling to take the oath.  In some cases a former citizen may have the option to regain citizenship retroactively rather than prospectively, but this too requires affirmative action by the former citizen.
12. Claiming Benefit of Other Nationality – A person born before October 10, 1953 who was a citizen of both the United States and another country at birth, and who voluntarily sought a benefit of citizenship of the other country, and thereafter resided continuously in the other country for at least three years, may be able to establish loss of American citizenship as of the completion of three years of residence in that country.  It is necessary to show that the person intended to lose American citizenship at the time of claiming the benefit of citizenship of the other country; thereafter resided continuously in that country for at least three years after age 22 and prior to October 10, 1978; and did not qualify for any of the numerous exceptions to this provision.
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